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PROCEEDINGS

CHAIRMAN BURG: We will proceed, if Mr.

Feldsteinis preparedto.
4 Whereupon,

ALLEN COOPER

6 resumedas .the witness, andhaving previously been duly sworn,

was examinedand testified further as follows:

CROSS EXAMINATION

10 Q

BY MR. FELDSTEIN:

Mr. Cooper, when we left of+ yesterday, I

believe I had concludedmy questioningof you with regard

to the schemeand form, to imply the scheme.

13 I was ready to move to questioning in some other

areas. In your testimony, Mr. Cooper, you made a point

of stating that, there were ways in which cable systems

could. add DSs. You really didn't seem to be so concerned

about DSs per se. They were adding prog amming without

paymentof additional copyright. Is that the thrust?

Yes.

20
As far as cable householdsis concerned,they

I

I are subscribingfor programsbut not signals.
21

I

The addition of the DS, if the royalty fee
22 I

, per subscriberkept up with inflation under your hypotheticals,
23

j would not causeadditional copyrigh+ payment for that.
24

I

! additional signal pe se? b
25

cAccuratr cRepotfiag Co., inc.
(2P2) 726-980l
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Q

Would you try that again, please, Mr. Peldstein?

Yes. You had a hypotheticalwhere you showed

that a cable systemadding two DBs had. a royalty f e per

subscriberincreasewhich exceededinflation. Therefore,

you statedthat there would be no surchargeand the copyright

6 holder would lose out.

That, is true.: The extent to which it exceeded

8 inflation is the only part that, bothered.me. As I recall,
9 the figures were almost identica . The inflation rate in

10 the percentageincreaseand the percentageincreasein the

royalty fee were almost identical. I think it was 40-45 per

cent, percentageof inflation.

Q Mr. Cooper, S.f a cable systemcarriedan end.
r

14 signal =rom a distant location, how many DSE would that be?

15 1.0.

16 If that DS was on the air fo 5 hours a day,

how many DSs would that be?

19 Q

It would be one full DSE.

What. if that station increasedits hours to

become a 24-hour a day station?
20

21

22
Q

It would be on full DSE.

Isn't there more programming tine ce,.ing to

subscribers'omes?
23

That's true.

25
Q Isn't there less copy ight being paid per program

cAccutafe cAepoxfiny Co., inc.
(202) 726-98OI
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by. the cable system?

It would be more copyright per hour of

,
programming if the show were on 15 hours a day.

If there was an increaseof programming there

would be a decreasein the amount of copyright per program?

In the paymentper hour per program.

Thus the payment is gearedto signals, not

6 programs, is that correct?

The statuterefers to signals. I refer to
'l

1O programsbecausethat is essentiallydistributedby the

signals and what the subscribersare paying for.

12 But you have just statedthat the statutespeaksin

13 terms of a copyright paymentper signal?

14

16

That is correct.

Thank you.

Now, when you read various portions of the

~

statuteto us, there was one portion of the adjustment,

subsection804. Excuseme, Section 801.

19

20

21

22

23

24

25

You read it. You statedthat, or if you did not

read it, I will read it. "No increasein the royalty fee

will be permittedbasedon fee reductions in the average

number of DSE equivalentsper subscribe

You strongly urged upon the Tribunal yesterday

AL r. Cooper, as I recollect, that if there were'an increase

in DSEs that. likewise should be discounted, 's that correct?

cA'ccurafe cAepottiay Co., Dna.
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Is that a correct characterizationof your

testimony?

No, it is not cor ect. I statedan increase

in the DSE and the royalty payments thereforeshould be

consideredan offset againsta reduction in the value of the.

dollar.

Q Well, I think you have statedwhat I said in

different words. The statu+esays that an 'ncreasein the

royalty fee, a factor in the inc ease in the royalty fee can

10 not. be basedon the reduction in DSEs.

Nr. Feldstein, I reviewed it, and again you

12 were right yesterdayin challengingmy legal status. I look

13 at. that sectionyou just quoted, and consider the converse

to be equally significant.

15 Q Is the conversepoint the one that you were

16
making yesterday?

17
Yes. No decreasein the royalty fee will be

permitte:.dbasedon the increasein the number of DSEs per

19
subscriber.

20

21

22

23

24

25

Since Congresssaid no increasecould be based

on a reduction, could they not. also have said that no

decreasecould be basedon an increasei n DSEs?

I think having said one, neverthelessalso

said the other. By having said one, they have'ls'osaid the

other.

cAccuzafe mfaepozfing Co., inc.
(202) 126-380/



Q That is interesting,anotherone of the

Another one that you challengewas the shift
through interim growth of a system from one of the two who

paid:Porm 1 or Form 2 categoriesto own a DSE, or Form 3

category, is that correct?

That is correct.

If the copyright

If I may expand one sentenceon that. It is

10

my conclusionas a system increases,in its gross receipts,

that it. is not perpetuallyentitled to the small system

exemption shown.

That is obvious from the constructionof the

13

14

statute. The fact is the systemallows for small systemexemp-

tions. It has a struc'turewith small and large systems.

15 If a system, Nr. Cooper, was paying a nickle

16

18

19

20
I

21

or a 'dime per subscriberas a royalty fee under small

systemexemption and it. grew to the point where it was now a

Form 3 systemand suddenly leaped, as the data has shown

they do, to a payment somewherein the nature of close to

$ 50 per semi-annualperiod, they have leapeda significant

quantumof the payment per subscriber,is that correct?

23

24

25

That is certainly correct.

Isn't the copyright holder getting more money

assumingthe same number of DSEs equivalents?'asn'.his

royalty fee per subscriberfor that system increasedmarginally?

cAccuxafe cAeporfing'o., inc.
(202) 726-980/
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Q

Yes, it would have.

Mr. Cooper, you have challengedyet another

fact or we might exhibit to an increasein the royalty fee

per subscriber,namely the revenue from additional television

sets in a subscriber'shome. You have stated that only first
set revenues should be included. Is that correct?

In what?

The calculationsof the increasein revenuesas

an offset againstinflation.

10 Yes. On the first set subscriberrevenuesto

12

13

determinewhether or not the copyright. owners'ayments

have been erodedby inflation. Subscriptions. This is consisten

with the interpretationof the Copyright. Royalty Tribunal.

Of the Copyright Royalty Tribunal?

Yes.

16 COMMISSIONER BRENNAN: How do you make that

interpretation?

18 THE WITNESS: From the questionsin your CRT

19 survey.

20
COMMISSIONER BRENNAN: I am aware of the

21

22

I

23

questionnaire,but I am not aware that we made an interpreta-

tion as to what, is relevant.

THE WITNESS: Mr. Brennan, I certainly would not

argue on that. It would seem to me that you preparedthe

questionnaireto obtain information relevant to this

proceeding.
cAccurafe cRePoztiny Co., inc
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The questionyou askedof the cable systems

related to the change in the first set rates.

COMMISSIONER BRENNAN: Are you not suggestingthat

anything omitted clearly is not relevant to the proceeding?

THE WITNESS: I couldn't tell what was omitted.,

sir.
BY MR. FELDSTEIN:

Q The Act, Mr. Cooper, refers to rates chargedcable

10

subscribersfor basic services. Are you reading secondset,

additional set revenuesout of the revenuesfrom the basic

services?

12 I am including them in the gross receiptscalcu-

lations. I would. exclude them from the determinationas to

whether or not cable system rateshave kept up with the

changesin the value of the dollar.

16 Q Doesn'.Congresspay Copyright Office revenues?

Yes.

18 Q You would exclude them from their calculations

19
although they pay?

20

21

22

23

24

Yes. I would..

Q Mr. Cooper, didn't you include them on

Copyright. Exhibit rebuttal 4 when you were attempting to

changearound the NCTA 1976 figures?

Let me look.

25
Q That is R-4, page 3. You added 40-1/2 cents to

crfccurafe Mepotfing'o., dna
(202) 726-980/
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1 the first cent
rate.'he

reasonfor that, Mr. Feldstein, is that.

~

the referencethere are total copyright payments that would

have been made by cable systems in 1976 if the Act would

have been in effect then. Those total copyright payments

6 that would have been made by cable systemswould have included

gross receipts from secondsets and other sourcesthat are

8 included in the basic services.

Thus would you include them there? You would

10 make cable operatorsstill pay copyright. on them. You would

exclude them as a factor in comparing '76 with '80?

12 I believe that interpretationwould be totally

13 cons is tent and proper to the statute~

Q Does the statute talk about first or second

set. revenues?

16
The statute'efersto the basic servicesof

17
providing secondarytransmissionsto subscribers. To me,

18
the basic service as I have interpretedit, is wiring a home

19
so that it can receive cable transmissions. That. is

20
therefore the first set. rate.

Q Paymentunder Section ill, Mr. Cooper, is based

23

24

on percentageof the gross receipts from subscribersto the

cable services, to the basic services. Is that. correct'?

Yes. It is correct.

25
Q So, it is included in the basic service in the

statutefor payment, but you would exclude it from the
Accurate cf2eportiny'o., doc.

(2D2) 726-980/
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adjustment?

am referring to the statuteor languagethat

says, as I recall, that the basic servicesof providing

secondarytransmissionsto households

I would interpret to you, Nr. Cooper, that the

languagein both areas is a similarity which can not be

evaded.

I was referring specifically to the languagethat

deals with this proceeding. It says if a rate chargedcable

10 systemsubscribersfor basic services, if providing

secondarytransmissionsare changed, et. cetera, this is on

page 127 of the CommerceClearing House. Section 801.

13 Nr. Cooper, in your rebuttal exhibit number 2,

which is entitled "How to Add DSEs," would the royalty

15 payment

16
I have it now.

Nr. Cooper, do you have, and. I realize there is

18

19

a hypothetical in any data on the increasein DSEs from

1976 through 1979?

20

21

23

24

25

Nr. Peldstein, I don't know how many DSEs, cablesysQ

carried in 1976. So, I couldn't respond to that.

How. about in 1979?

There were 1978, the figure was about 2. 6. We have

not even startedreally our analysisof the 1979 statements

of account. But my impression is that the number has in-

creased.
Mccuzate cRepoz'tiny'o., Size.

(202) 726-9801
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Q Mr. Cooper, are you aware that in the period

1976-1979 there were in place some rather stringent

limitations on the number of DSs which a cable system

could carry?

Only with relationship to some cable systems,

not to the totalindustry. Most cable systemswere not

restrictedwith respectto the number of DSs . they could

carry.

Q Mr. Cooper', do you know which cable systems

10 were not restricted?
Which ones were not restricted?

12

13

14

15

Yes.

Primarily systemsserving smaller markets

or outsideall TV markets. If you are to insert grandfather

systems in larger markets.

16
Q Mr. Cooper, could a grandfathersystem have

17
the DSs if it. was in a televisionmarket?

18

Q

Not if it exceededFCC regulations.

Does "grandfather"mean they could only carry those
I

they carriedprior to the rules?

In thosemarketswhere DS restrictions

Q Mr. Cooper, were there DS restrictions
22

in every televisionmarket?
23

No, sir.
24

Q What television marketswere there not
25 television restrictions,Mr. Cooper?

crfccuxafe deporting Co., dnc.
(202) 726-9801
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1 It is my impressionthat any cable system

with fewer than 1,000 subscribers,no restrictionsapplied.

Q But fox cable systemswith more than 1,000

subscribers,which were located in any televisionmarket,

were there restrictions?

Yes, therewere. I think that the 1,000

subscriberslimit effectively removed, if I recall, 40-50

per cent of the cable systems in the country from any

restrictionsregardlessof which market.

10 Q Are we talking about DSE systemshere?

12 Q

They are not.

Are we talking about DSE systemshere?

13
In R-2 we are.

Q
14 !

be one of those?

Would any cable systemwith 1,'000 subscribers

16

17

18

19

I

20

Q

Q

I have said they would not.

They are not relevant.

They could be in Alaska.

I am asking about DSE systems.

Yes. I am saQing cable systems in Alaska

21

22

could be a DSE systemwith 1,000 subscribers. You askedme

i f any -- I answered.

Q Are you thereforestating that the vast bulk
23

not all of cable systemswhich pay in a DSE basis,'and were
I

24
I

I

25

located in televisionmarketshad DS restrictions from

1976-1979.

cAccutate cJVepozting Co., inc.
(202) 726-9801
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I would'.

If they had restrictions from '76 to '79,

could they have added these 2 DSs that you have postulated?

Q

Between '76 and. '79 they could not have.

Thus your hypothetical is an extreme and unlikely

case.

Not at all. My hypothetical is a hypothetical

10

case. It reflects the fact that the FCC has acted to

eliminate totally from all systems the restrictionson DS

carriage.

Does it reflect the fact that existedbetween

12 1976 and January1, 1979?

13
It does not.

14

15

16

the margin?

Is this one of your analyses

It is not.

that flits on

17
Q You are trying to move a hypothetical into an or

as if it was a real life illustration.

19

20

22

23

24

25

It is not a real life one.

Not as of January 1, 1980.

Thank you

Mr. Cooper, I would like to refer to now an

exhihit entitled Copyright Owners~Ex rhr~2. It is not

Exhibit 2. It is in Exhibit 2, introducedon 'page 88 of the

October 2 transcript. I'm sorry. Page 86 of the October 2

transcript.

accurate Mepottiny Co., inc.
(202) 726- 3801
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That is Dublin subscribersystem?

No, Exhibit 2 is entitled "Long Form Systems."

It was introducedby counsel,Mr. Attaway, during his cross

examinationof Ms. Bealesin that day.

May I see the exhibit, Mr. Feldstein?

MR. FELDSTEIN: I have instructedthe counsel

to tell the witness to ignore the scarrulousmarks on the

exhibit.

10

THE WITNESS: There is Copyight Owners'xhibit2.

MR. FELDSTEIN: Yes.

BY MR. FELDSTEXN:

Would you turn t6 the, on both first pagesand the

13 secondpage, there are referencesto the numbers.

14 Are you speakingabout the secondpage beginning

15
Copyright Owners'xhibit3?

16
Q Yes. They were numberedseparately. That

17

18

is correct. There are referencesto the number of DSE equiva-

lents in '76 and '79.

20
Q

Those were the figures from the NCTA provisions.

Mr. Cooper, you admitted a moment ago to me

21

22

that you had no reliable data of your own in 1976 and 1979

DSEs. Is that correct?

i

23
Q

That is correct. We relied upon NCTA material.

Mr. Cooper, did you recollect that NCTA

24
evidencethat the number of DSEs in '79 was 2.9?

25

cAccufate cfogepottiny Co., Sac.
(202) 726-9801
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Ne took that. figure and used it in this Exhibit.

Do you remembernow NCTA introduced it. and

what it. said?

It referred to an increasein DSEs. One of your

exhibits that dealt with an increasein DSEs from 1978 -- one

to 1979 or two.

Q Do you rememberhow many systemswere used to

total all that? To come up with that figure?

For the 1979, two tabulations, I believe you

referencedthe use of all statementsof account. in the

public files at the Copyright Office, and. presumably

for Form 3 systems that number should have been about. a

thousands

I could s'upply the page number for the record.

However, the Exhibit stated that this was done on a sample,

and only 19 DES systemswere used..

1979, two.

Correct.

19

20

I

22

23

One moment please,Nr. Feldstein. I am trying

to recall. I believe that your witnesseshave testified
to a complete tabulationof the 1979-2 statementsof account.

This is the reason I respondedthat way. I would be

surprisedif you did a complete tabulationof 1979-2 as

testified. that you would have based this figur'e on the 19 or

25

fewer systemsthat were in the hundred-stationsample.

Mccutaie cJ2eeoziiny Co., inc.
(202) 726-3801
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1

18

Let me verify. that. I don't want to ask you questions. I

will check.

Q We will go on from that point. It was a

hundred systemsample. On some of which were DSE systems.

In any event, Mr. Cooper, thus you took the two-point

nine from the NCTA Exhibit, correct?

Yes. And the 2.5.

You took the 2.5 from where?

10 Q

The NCTA Exhibit.

The exhibit or was it back in the May file, Mr.

Cooper?

It was in the May file. Xt was also implied

in the calculations.of the copyright. fees paid by the Form 3

systems in your current filing in this proceeding.

Q Mr. Cooper, I would refer you to the portion

16

17

18

of the item and exhibits where Ms. Bea3.esdid calculate

the 1976 copyright payments. You recollect that. she did

it the reverse. You recollect that she calculatedwhat the:.~-

small systemswould pay and then subtracted?
19

20
I

21
Q

Is that not what she did?

I think that. is what she testified to. Yes.

Thus, she never testified to or did she have to

23
I

24

I

25 I

testify to the number of DSEs in 1976, is that correct?

A Presumably, in developing the data by'he

subtractiveprocess,she would not have had to rely upon the

2.5 DSEs estimate.

a4ccuzaje cledeporfing Co., Sne.
(202) 726-98OI
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Mr. Cooper, in making your calculations

you appearto have used 2 factors as factors for

the increasein the royalty payment,per subscriber. Higher

basic revenuesand increasein DSEs. Is that correct?

Yes.

Did not NCTA state that it believed that there

10

were at least two other factors which might have exhibited

total increasein the royalty fee per subscriber?

Namely, additional set, revenuesand a shift
from category to category?

1 am trying to stay with this example, which

12

13

deals with long form cable systems. I am assumingthere

was no shift. between1976 and 1979 for that system.

Q Assuming that to be the case,'what percentageof

the increasemight have been due to increasein additional set
15 I

revenues?

A My calculationsand examinationsof statements
17

I of accountsuggestthat additional set revenuesfor the
18

19

20 !

I

21

averagelarge system representperhapsless than five per

cent of the total gross receipts. So since there were additior.—

al sets in 1976 and if the gross receipts in 1979 is still
under five percent, it is a very small factor.

22

Q In Copyright Owners'-4, you did show an

increase. You showed additional set renewals in the
24

neighborhoodof approximately7 per cent «r slightly over,
25 is that correct?

cAccusafe Mepozfiny Co., inc.
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Nell
20

Your 40 and a half cents on top of $ 6.69?

That is correct.

Q Back to your Copyright Owners'xhibit3. You

5 have assumedthe increaseperiod, thus in your CopyrightOwners'xhibit

3, you have simply assumedthe increasein royalty

fee per subscriberwas due to simply two factors, higher basic

revenuesas you defined it, and additional DSEs.

That is correct.

10 Q The bottom line, in that Exhibit, postulates

the percentageand increasedue to higher basic revenuesis

17.3 per cent; is that correct?
12

That. is correct.
13

14
Q Does not your own exhibit taken from the Copyright

Royalty Tribunal questionnaireshow that the increasein basic

16

17

revenuesthrough the chargesthat cable systemsmake for

the basic serviceswas in the neighborhoodof 15 per cent?

No.

19

20

That was just the increasein the first set rate.

I don't know anything about the total gross receipts for CRT

survey.

22

Q We are talking about, not about total gross receipts

but royalty payment. per subscriber. What you could attribute
23 the increasein royalty payment per subscriberto.
24 What factors went into that increase?
25

Q 'ight.
accurate Mepoz'ting Co., dnc.
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Included in that would be an increasein the

first set subscriberrate plus theseother factors which you

imputed plus a change in DSEs.

But in attempting to divide them out, you have

divided that entire increasesimply into two parts? Is that

correct?

I don't believe it is correct, Mr. Feldstein. We

have used, to the best extent of my knowledge, for the gross

revenuesfor basic service receipts, from all sources,not only

10 from the first set.
We were dealing with Copyright Owners'xhibit

12 2 of gross revenuesfrom all sources.

13 That is certainly the case in terms of or as

14

15

16

17

indicated in our footnoteson Copyright Owners'xhibit 2.

Q Mr. Cooper, let me return now to the copyright

owners'xhibitR-7. It is your attemptedreworking of the

rebuttal, one of the NCTA, the

you have shown, and no one has denied that the fact book

19
data for 198Q and for 1976 lags behind up-to-datedata. Is

20

21

22

23

24

25

that correct?

That is certainly correct.

You statedyesterdaythat that was your, I believe,

presentpoint, in doing this. Was that not one of your present

points?

lt is one of three reasonswe had.
d

Mccutate Mego''tiny Co., Sac.
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Q

to explain

You pointed out yesterday on both exhibits

that you felt that theresome unexplained

anomalies in data - provided by Times Mirror and by the fact

book with regard to the number of subscribersin 1980.

5 Is that correct?

I would just like to reservethe word anomalies

to deal with the interpretationof the Act rather than these

variations.

10

Q I am interpreting the exhibit, not the Act.

I understandthat.

Q Mr. Cooper, would you read at the top what it
says in terms of what Times-Mirror has given you?

12

Times-Mirror cable television franchises.
13

Q Pleasestop right there. It said franchises?

This is franchises.

Does it say cable systems?

Is tnere a difference?

These 12 franchises,Mr. Feldstein,were
18

referencedby Mr. Collins.
,19

20

21

Q Mr. Young.

Excuse me. To the extent that there were cable

systemswhere there was not, were in addition to their
22 beginning rate regulation. There was no problem in terms of
23 the units that comprisedthe franchise. He differentiated
24

25

thesecable systems from all others becausethere were not

community problems whereeversome communitieswere regulatedand

c8ccu~ate MepozPiny C'o., doc.
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some were unregulated.

My questionwas, Nr. Cooper, and I ask it again,

is there a differencebetweena francniseand. a cable system?

There certainly could be.

What would that differencebe?

If you were dealingwith an individual franchised

area, a cable systemcould be composed.of, or could serve

a number of communities through a common head end. Each of

10

those communities could require a separate franchise.

Q Thus one cable systemcould be composedof several

f ranchisedareas?

1Z

13

That is certainly true.

In reporting the number of subscribers,does the

fact book give the numbeis by systemsor by franchise?

15
By cable systems.

16
Q By system?

17

18
Q

Yes.

On your exhibit, Nr. Cooper, you show four

zo
I

22

situations. Ironton, Ohio. Sorry, three. Ironton, Ohio, Wil-

liamsport, Pennsylvania,Los Verdes, California. This is where

the fact book with presumablyearlier data shows noresubscribers

than Nr. Young claims Times-Nirror had on September1, 1980.

Is that correct?

25

For those three listings, yes.

Did you check the fact book to see whether this

accurate Mepotiing C'o., inc.
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was a single franchisesystemor a multiple franchisesystem?

couldn't tell that. from the fact book. What

the fact book lists, Mr. Feldstein, are the communities

servedby the cable systems. There is nothing that I could

say in terms of fact book listings or in the statementsof

6 account for those three systems that differentiatedthem from the

7 other nine. In every instance, the statementof account for

thesecable systemsfor these listings, showedmultiple listings
~

served. I would assumeeach community is separately

10 franchised.

Q If you look at the title again, Mr. Young '

exhibit, where it says, "Franchise,"you did explain yesterday,

he put down the number of subscribersfor Nilliamsport 'community

14 only.

15

16

17

18

19

20

22

23

You reported to us that is what he had done.

Is it not possiblehe did the same thing for Rancho

Palo Verdes and Ironton, Ohio?

I could. have.

Thus explain the difference?

It does not. In that case it is difficult for

us to understand,why he presentedus with that figure when he

was discussingin his time here that thesewere 12 cable systems

that were unregulated. We had questionedhim about producing

a list. for us, the data for those 12 cable systems.
24

I

25

Q Turning to page 3 of this sample exhibit, are you

saying that all 1976 Form 3 systemsare understatedby 12-1/2:?

accurate MepotPiny Co., dec.
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2

3
I

No. I am saying to the best of my ability, I

was able to identify six of the 12 cable systems,six of the

12 franchises,do you prefer, Mr. Peldstein?

Q Yes.

Six of the 12 items listed with the rates shown

6 and the subscriberslisted as falling into a Form 3 category

7 in 1976. That is if cable systemshad paid royalties in 1976.

Q Do you think that thesesix Times-Mirror

10

unregulatedfranchisedcommunitiesare any awy representative

of all of the listings in the fact. book?

12

Well, I do not think so.

Thus are you not trying to project these systems

to representall of the Form 3 systems?

No.

16

17

18

19

zo
I

The data that we have in terms of using the

fact book when we have discussedthis before, relates to two

problems with the fact book. Two of many. One of them is that

the fact that the number of subscribersis not current.

Secondly, the rates shown are not current. The

term issued.by Mr. Young at least gives us presumablya firm

look on one of those two factors. That is the rate charged

by the cable systems in 1976. All that we have here is to

23

indicate that assuming the subscribersdata were right, the

mere fact that the number of subscriberswas corr'ect in the

fact book, the fact that rateswere out of date, it still
25

would result, in an understatementin the area of 12 per cent.

cAccuzaie Mego'iny Co., inc.
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Again, Mr; Cooper, you are not referring to

2 systemshere. You are referring to franchises; is that correct?

Oh, dear.. Ne are dealing, Mr. Feldstein--

4 my expectationswhen Mr. Young was testifying about cable systems

5 and we askedhim to turn in cable systemsdata, that is what

he turned in. The extent to which we are now using the word

franchise is various cable systemsto explain the difference

to us of erroneousdata or errors made in the delivery of the

terms not completely comprehensibleto me. I think that Mr.

10
Young may be using franchisesand cable systems interchangeably

12

13

15

or he may not. We asked for cable system. He testified about

cable systems. And we assumethat they are cable systems. In

any event, I don't think this significantly effects CRO 3

cable exhibits.

The fact we are holding constantthe rate changeon

October '76 as reportedby Mr. Young.

Q Mr. Cooper, you testified yesterdaythat the addi-

18

tional subscriberwas what made cable profitable. The

increasein. subscribers.

MR. ATTAWAY: Excuseme. I object to that. I
20 don't believe Mr. Cooper did testify to that. I read in the
21 testimony of Mrs Addiss.
22

I MR. FELDSTEIN: And then askedmany a question.
23 I

He statedhe thought profits went up by two factors; one when

you added subscribersto existing systemsand two the addition24

25 of new serviceslike pay TV.

crfccuxafe Mepoztiny Co., inc.
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MR. ATTAWAY: With that clarification, I will
27

withdraw the objection.

MR. FELDSTEIN: Thank you.

BY MR. FELDSTEIN:

If a cable systemwere not. yet. profitable, would

the addition of new subscribersadd profit. to that system?
6

It would certainly, it were not profitable after
the addition of services,it should signficantly reduce.their

8

loss.

10
Q Reductionof loss. or contribution to expense?

A contribution to the operatingmargins of the

system.

13

14

Q I believe that the testimony of Mr. Collins,
which'.'Mr. Attaway yesterdaytalked about that revenuebeing

largely a contribution to the systemexpense.

Towards offsetting the system'sexpense. I can'

17

18

19

20

visualize how revenuecontributes to that.
MR. FELDSTEIN: They are accountantterms'hat,

we call an offset, those expenses are.acontribution to

meeting those extensions.What Mr. Cooper adds subscribers?

THE WITNESS: The addition of services,marketing

door to door campaigns,probably expansionof the cable system

to areasthat were not previously wired, any large number of
l factors.

24

25 Q

BY MR. FELDSTEIN:

I did not expressmyself clearly. What would add

crfccutate cr6pottiny Co., inc.
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subscribersto a fully. built, existing system?

~&'' sg:..::
28

Assuming no expansionin the area served, it
3 would probably be primarily a change in programming. It could

4 also be improved marketing of the systems. But, I would say

primarily it would be a change in the servicesbeing offered

to subscribers.

MR.. FELDSTEIN: For the record, on page8 and other

places in the transcript.of Monday, October 6th, Mr. Young, in
8

talking about regulatedand deregulatedcontinually referred
9

10
to franchises,not. systems.

I have no more questionsof Mr. Cooper.

12

13

14

15

16

17

18

]9

COMMISSIONER BRENNAN: Madam Chairman, my

interventionnow, I suppose,could be characterizedmore

properly as an observationrather than questionsfor the witness.

As I anticipatedMr. Feldstein in asking

questionsof the witness late yesterday,it producedsome

extremely interesting,possibly surprising answersas to the

understandingof the joint copyright owners concerningthe role

of the CRT if your plan is adoptedas submittedby this body.

I am referring to the testimony that the intent. of the plan

involves allowing individual cable operatorsto, in the next

severalyears, submit petitions to this body relief on
I

I

practically any basis not limited to regulatory restraint.
I

23 I trust. that when the joint copyright owners
I

I

24; submit their proposedfindings and conclusions,that as part
I

i

25

Mccutate Mepoxtiny Co., Snc
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I.

of that package, therewill be included proposedregulations29

2 in this area, togetherwith appropriatelegal supporting

3 authority.

Another questionwhich readily comes to mind iswho

will pay the additional costs of such proceedings. I think

that also should be addressedat that time.

Thank you, Madam Chairman.

CHAIRMAN BURG: This is a good place to break

for a few moments.
9

10
(A brief recesswas taken.)

12

13

14

15

16

17

18

20

I

21

22
I

23

24
!

I

25
l

I
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CHAIRMAN. BURG: Back on the record. You may

J

continue, Mr. Attaway.

REDIRECT EXAMINA TION

BY MR. ATTAWAY:

Q Mr. Cooper, I would like to approachredirect in

6 ~ reversedorder of the cross-examination. I will hit first
7 that which is most fresh in our minds. I would like to

8 startwith the commentsof CommissionerBrennan and also

9 the cross-examination,some of the cross-examinationof

10 Mr. Feldsteinyesterday.

It relates to the treatment.of rate regulation

12 as an extenuatingfactor in the decisionof this Tribunal

13 and how this issue relates to our proposal. Would you refer

14 please, to Copyright Owner Exhibit R7, specifically page 2?

15 Is it true that so far in this proceeding, these

are the only concreteexamplesof cable systemsor cable

franchisesas we now understandthem to be that are totally
deregulated?

19 Yes This is what Mr. Young made a very big

20 point of .

Q I don' recall any other specific examplesof

unregulatedsystemswith which we can comparewith regulated

systems to see the difference. What was the result of your

24 comparisonwith theseunregulatedsystemsto the 'regulated

~

systemsof Times-Mirror?

cAccueafe cAepotfiny Co., inc
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etp2 1 A It indicated a difference of three percent in their

averagerate for the first set.

Q In other words, the regulatedsystemswere three

percenthigher? The averagerates.

No. The averagerates for the nonregulatedsystems

were three percenthigher than for all Times-Mirror systems.
I

Q Fow does this relate to your analysisof the CRT
(

survey and the differences in the averagerate of regulated

and nonregulated systems?

I believe they cnincide almost exactly.

13

Q Is it your conclusion then that the significance

of this factor, rate regulation, basedon the evidencewe

now have in the record, is very, very small?

14 S.. Yes, sir.

15 Q Would you suggestto the Tribunal that rate regula-

16 tion be consideredin any way as extenuatingfactor?

17 I think the Tribunal is still required to consider

it, but I think the Tribunal should review it with very minor

significance.

20 Q Based on the eviden"e in the record, the difference

21

22

betweenregulatedand unregulatedsystems is very slight. You

have just said. Could you not or would you not. recommend

I

23 ~

to the Tribunal that it dismiss regulation as an extenuating

24
factor and not entertain individual requests'r 'industry

25
requeststhat this factor be consideredto decreasethe amount

cAccuiafe Mepozti'ny Co., inc
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6 tp3 of increase?

A' have testified to that affect, Mr. Attaway.

Q Thank you.

COMMISSIONER. BRENNAN: To borrow one of Commissioner

James'xpressions,I am getting a little confused,Mr.

Cooper, as to whether you are testifying to explain to us
I

7 your understandingof the operation of the proposal of the

joint copyright owners or whether you are testifying as

to your personalviews. Could you clarify that?

10
THE WITNESS: The statute,as I read it, says the

CRT may consider the restraintsdue to rate regulationsas an
11

12
extenuatingfactor. I think that this is a charge to you.

1l
That is why we have presented,evidence. That is why in my

opinion, CommissionerBrennan, the CRT was wise to include
14

thesequestionsin this questionnairethat went. out to the
15

c able systems.
16

17
I think that you need to get a bearing on whether

rate regulation is a restraint factor on the ability of
18

cable systems to have raised their rates to keep up with
19

inflation.
20

21

22

That is not an opinion except it is my reading of

the Act. It is in direct, correlationwith your- reading of the

! Act. What I was prying to say and what we have demonstrated
23

in this exhibit that we are currently talking, about and in our
I

24

analysisof the CRT survey situation is that the rate
25

cAccuxate cRepoztiny Co., inc
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